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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
STATE OF OKLAHOMA,
Plaintiff,
V. . Case No. 4:05-CV-329-GKF-PJC
TYSON FOODS, INC., et al.,
Defendants.

STATE OF OKLAHOMA'S BRIEF IN SUPPORT OF FEES AND EX PENSES
TO BE AWARDED PURSUANT TO COURT ORDER [DKT. #2734]

Pursuant to this Court’s November 4, 2009 Opirand Order (Dkt. #2734), Plaintiff, the
State of Oklahoma (“the State”), hereby submitbiisf and affidavits in support of the fees and
expenses that it incurred as a result of the Qddgilendants’ (“Cargill”) counsel’s incorrect and
incomplete responses to the State’s Interrogatdreasd 6. $ee idat 36.)
l. INTRODUCTION

On November 4, 2009, this Court granted in partState’s Motion for Sanctions
Directed to the Cargill Defendants for Discoverysbtinduct (Dkt. #2459). Specifically, the
Court found that “Cargill and its attorneys havelated Rule 26(e) and 26(g) in the responses
and certifications to [the State’s] Interrogatorieand 6” (Dkt. #2734 at 32) because Cargill’s
attorneys knew that Cargill's responses were fatkat 31-32). The Court further concluded
that “Cargill's counsel violated Rule 26(g) in sigg the interrogatory objections at issue as they
knew they had [responsive information] and evadatirg their objections to the interrogatories
based on attorney work product because they wraaggymed that the factual information

requested was protected.ld(at 35.)
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The Court thus directed the State to file a brief affidavits supporting the fees and
expenses “incurred as a result of Cargill's coussetorrect and incomplete responses to the
interrogatoriese.g, expenses and fees incurred in supplementingutinensiry judgment motion
as well as those incurred in seeking sanctionisl’ at 36.) As set forth below, the State incurred
more than $40,596.50 of reasonable attorney feg@$859.25 of expenses. Accordingly, the
State respectfully requests that the Court san@angill’'s counsel and award the State
$40,755.75.

Il. LEGAL STANDARD

A sanction under Rule 26(g) “may include an ordepay the reasonable expenses,
including attorney’s fees, caused by the violatioRed. R. Civ. P. 26(g)(3). “The nature of the
sanction is a matter of judicial discretion to bereised in light of the particular circumstances.”
Fed. R. Civ. P. 26(g) advisory committee note ()98at discretion includes the power to
make a party “whole.”See In re Byrd, Inc927 F.2d 1135, 1138 (10th Cir. 1991).

In determining reasonable expenses and fees twdieled, courts use the lodestar
method. SeeStarlight Int’l, Inc. v. Herlihy 190 F.R.D. 587, 589 (D. Kan. 1999) (citidhite v.
GMC, 908 F.2d 675, 684-85 (10th Cir. 199(®jandard Oil Co. v. Osage Oil & Transp., Inc.
122 F.R.D. 267, 268 (N.D. Okla. 1988) (citiRgmos v. Lamn¥13 F.2d 546, 552 (10th Cir.
1983),rev’d on other ground$?ennsylvania v. Delaware Valley Citizens’ Counail €lean Air,
483 U.S. 711 (1987)). Under that method:

[A] reasonable hourly rate is multiplied by the seaable number
of hours worked on the case. ... The distriatrces required to
exclude from the initial fee calculation hours thatre not
reasonably expended, i.e., that are excessive,ndeat or
otherwise unnecessary. ... Further, the feeiapyl bears the

burden of establishing entitlement to an award dodumenting
the appropriate hours expended and hourly rates.
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Jones v. Eagle-North Hills Shopping Ctr., L.#78 F. Supp. 2d 1321, 1325-26 (E.D. Okla.
2007) (citations and internal quotation marks oediffaccordWells Fargo Bank, N.A. v.

LaSalle Bank N.ANo. CIV-08-1125-C, 2009 U.S. Dist. LEXIS 107185 *1-*3 (W.D. Okla.

Nov. 17, 2009). The rule is that current hourlesarather than adjusted historical rates, should
be used in setting a reasonable attorneys’ feecaviRmmos 713 F.2d at 555.

lll.  DISCUSSION

A. The State Has Incurred $40,596.50 in Reasonabidtorneys’ Fees
as a Result of the Cargill Defendants’ Counsel's Bcovery Misconduct

1. The State’s Counsel's Hourly Rates Are Reasonabl

“The setting of a reasonable hourly rate is witthi@ district court’s discretion.Jane L.
v. Bangerter61 F.3d 1505, 1509 (10th Cir. 1995). As a gdrreite, “[t]he reasonable hourly
rate is that prevailing in the community for simia@ork.” Henderson v. Horace Mann Ins. Co.
560 F. Supp. 2d 1099, 1113 (N.D. Okla. 2008). Haad, “a party who has already been the
victim of vexatious and dilatory tactics should hetdlessly be revictimized by requiring him to
introduce evidence to establish the prevailinglloate for a certain type of litigation.”
Hamilton v. Boise Cascade Expre549 F.3d 1197, 1206-1207 (10th Cir. 2008) (dgiishing
application of lodestar under 28 U.S.C. 8§ 1927 ciwhi- like Rule 26(g)(3) — refers to
attorneys’ feesictually incurred from civil-rights statutes, which merely refer@reasonable

attorney’s fee” (emphasis added)).

! Although the vast majority of fee-shifting caseisain the civil rights context under
42 U.S.C. § 198&ee, e.g.Ramos 713 F.2d at 550, the distinction between § 1988Rule
26(9)(3) bears emphasis where, as here, the psekyrg sanctions is represented by out-of-state
counsel.Compare42 U.S.C. § 1988 (court “may allow the prevailpeyty . . .a reasonable
attorney’s fee. . ” (emphasis addedyyith Fed. R. Civ. P. 26(g)(3) (court “may include anerd
to paythe reasonable expensé@xluding attorney’s fees ..” (emphasis added)).
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In setting the hourly rate, courts consider whatylars of comparable skill and
experience would charge for their timeippoldt v. Cole 468 F.3d 1204, 1225 (10th Cir. 2006).
Even under 8§ 1988ge supranote 1, where the subject of the litigation is wral®r requires the
special skills of an out-of-state attorney, coantsy look to the out-of-state attorney’s customary
rate. See Ramo¥13 F.2d at 555ee also Swisher v. United Stat282 F. Supp. 2d 1203, 1213
(D. Kan. 2003) (“[because] this case presents sgaoéroutinely litigated in the District of
Kansas, the court believes plaintiffs have sehfarsufficient basis for the court to conclude that
the relevant market for determining attorneys’ fieethis case must be broader than the state of
Kansas”). And in the context of § 1927 — whicmigar to Rule 26(g)(3), permits courts to
sanction dilatory practices witmter alia, “attorneys’ fees reasonably incurred becauseidtf s
conduct” — the Tenth Circuit has stated that “orf®whose what he considered appropriate
counsel should not be obliged to procure new, olelagvyers just to deal with a filing that is,
after all, sanctionable.Hamilton 519 F.3d at 1207.

Here, the State seeks the following reasonablelyoates for its attorneys:

Attorney Law Firm Title Rate

Louis W. Bullock Bullock, Bullock & Partner $380
Blakemore, PLLC

Robert Blakemore Bullock, Bullock & Partner $280
Blakemore, PLLC

David Page Riggs, Abney, Neal, TurpenOf $275
Orbison & Lewis Inc. counsel

Richard Garren Riggs, Abney, Neal, TurperRartner $300
Orbison & Lewis Inc.

Ingrid L. Moll Motley Rice LLC Member  $500

Mathew P. Jasinski Motley Rice LLC Associate  $300

With regard to the above Tulsa-based attorneysgeharessrs. Bullock, Blakemore, Page, and

Garren, the above rates are in keeping with thoseaging in the Tulsa community. By way of
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example only, in 2003 this Coutti¢lmes J.) approved $250 (in 2003 dollafs)s a reasonable
hourly rate for Attorney Bullock, whom the Courtsgeibed as “among the most well-respected
attorneys in the Tulsa community and [who] is gatrly skilled and experienced as a litigator,
generally . . . .”Johnson v. City of Tuls®No. 94-CV-39, 2003 WL 24015152, at *2 (N.D. OkKla.
Aug. 29, 2003). Moreover, in 2004, the Court ugdheat hourly rate of $250 in an oil and gas
take or pay contract dispute that the Court founbet “not extraordinarily complex.”
Henderson560 F. Supp. 2d at 1113 (citi@klahoma Natural Gas Co. v. Apache Co#b5 F.
Supp. 2d 1246, 1255 (N.D. Okla. 2004)).

This case, in contrast, is uniquely complex andyrmintested. $ee, e.9.09/15/09
Hearing Tr. at 32 (“THE COURT: ... These ardidifit issues and . . . there are numerous
issues here that have never been addressed byta)coundeed, not only is environmental
litigation “tremendously complex, lengthy, and erpiee,” Boeing Co. v. Cascade Cor07
F.3d 1177, 1191 (9th Cir. 2000), but the partie® la¢so have fought over “every inch of
ground” Gee, e.g.Trial Tr. Vol. XX, 10/15/09, at 2288:14-18)With respect to Cargill alone,
the State faces the 500-lawyer firm of Faegre &denLLP and Rhodes, Hieronymus, Jones,
Tucker & Gable, PLLC, Cargill's local counsel.

Given the complexity, uniqueness, and expensei®ttse, the State also has retained
the national litigation firm Motley Rice LLC. M#&/oll and Mr. Jasinski primarily practice out
of that firm’s Connecticut officeSee Kersh v. Board of County Comm8S1 F. Supp. 1541,

1544 (D. Wyo. 1994) (approving out-of-town rate®uagonsidering whetheinter alia, case

2 Adjusted for inflation, $250 in 2003 is equivaléatapproximately $294 in 2009.
SeeU.S. Bureau of Labor Statistics, CPI Inflation QGdétor, http://www.bls.gov/data/inflation_
calculator.htm.

% According to one of the defense attorneys inval\@efendants collectively are expending
approximately $10,000 per hour. (Trial Tr. Vol. X\ 10/14/09, at 1986:9-14.)
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required “specialized expertise not found in themalanarket” and “significant financial
resources”). The rates listed above representthstomary private practice rateee Ramags
713 F.2d at 555 (finding customary rate to be evaht factor), and are fees charged by
attorneys of comparable experience in that madest,Swishe262 F. Supp. 2d at 1213-14
(finding Washington, D.C.-based attorney’s 2bB8urly rate of $450 to be reasonable). Their
work in connection with the fees sought in thislaggion relate to preparation of the Motion for
Sanctions directed to the Cargill Defendants. Muveg, as explained in the Declaration of
Ingrid L. Moll (attached as Exhibit B), not all hsuexpended by Motley Rice LLC on matters
relating to seeking sanctions are included infeémsapplication. See id 4.)

The State asserts that the above rates are enyimeafionable market rates based upon
the level of experience and skill of each attormatgs that are paid to other lawyers of similar
experience and skill, and in light of the complgxgtakes, expense, and hard-fought nature of
this lawsuit.

2. The Time Incurred by the State’s Lawyers in Supfementing the
Summary Judgment Motion and in Seeking Sanctions IReasonable

“In order for the Court to determine the ‘hoursseaably expended’ the claimant must
submit detailed time records and offer evidencthefreasonable value of the services
performed, predicated on standards within the lwgdl community.”Henderson560 F. Supp.
2d at 1114 (internal quotation marks omitted). tiothat are not properly billed to one’s client
may not be billed to one’s adversary. ... Thereased in the lodestar calculation should only

be productive time.”ld. (citation omitted).

* Adjusted for inflation, $450 in 2003 is equivaléatapproximately $530 in 2009.
SeeU.S. Bureau of Labor Statistics, CPI Inflation QGdétor, http://www.bls.gov/data/inflation_
calculator.htm
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The attached exhibits, which are sworn statemdrnteunsel, set forth the reasonable
value of the services performed on behalf of tteeSh connection with supplementing the
summary judgment record and seeking sanctionsdogilCs discovery misconductSee
Exhibits A (Affidavit of Louis W. Bullock), B (Dedration of Ingrid L. Moll), and C
(Declaration of Richard Garren) attached herets.e®plained in the attached affidavits and/or
declarations of Attorneys Bullock, Moll, and Garyéme time for which an award is sought is
hard billable time, reasonably expended on ma#tedsactivities that are compensabgee, e.q.
Ramos 713 F.2d at 553]Jones 478 F. Supp. 2d at 1326. These hours are bgssd u
contemporaneous time records kept in the ordinanyse of business by each law firm
represented. Furthermore, the State’s lawyers ég®ecised billing judgment in making a good
faith effort to exclude from the fee request hdtnat are excessive, redundant or otherwise
unnecessary.” 478 F. Supp. 2d at 1325.

In sum, the State requests a fee award of $40,696.5

B. The State Reasonably Incurred $159.25 in Expersé Supplementing the
Summary Judgment Motion and in Seeking Sanctions

Finally, the State seeks recovery of reasonalpergses relating to obtaining the
transcript of the hearing on the State’s MotionSanctions, which was heard before Magistrate
Judge Cleary on September 25, 2009 and which amduat$159.255eeMoll Decl. (Exhibit
B). See Starlight Int}l190 F.R.D. at 593 (“The court may properly in@wlich expenses in an
award of sanctions.”). Such an expense is ofythe in this community that would be typically
billed to clients, and — coupled with the attorridges set out above — is necessary and

appropriate to deter future wrongdoirgee id
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IV.  CONCLUSION
For the foregoing reasons, the Court should aweed in the amount of $40,596.50 and

expenses in the amount of $159.25 in accordandethét Court’s directive (Dkt. #2734).

Respectfully Submitted,

W.A. Drew Edmondson OBA #2628
ATTORNEY GENERAL

Kelly H. Foster OBA #17067
ASSISTANT ATTORNEY GENERAL
State of Oklahoma

313 N.E. 2¥' st.

Oklahoma City, OK 73105

(405) 521-3921

M. David Riggs OBA #7583

Joseph P. Lennart OBA #5371

Richard T. Garren OBA #3253

Sharon K. Weaver OBA #19010

Robert A. Nance OBA #6581

D. Sharon Gentry OBA #15641

David P. Page OBA #6852

RIGGS, ABNEY, NEAL, TURPEN,
ORBISON & LEWIS

502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161

Louis W. Bullock OBA #1305

Robert M. Blakemore OBA #18656
BULLOCK, BULLOCK & BLAKEMORE
110 West Seventh Street, Suite 707
Tulsa, OK 74119

(918) 584-2001

Frederick C. Baker
(admittedpro hac vicé
Elizabeth Claire Xidis
(admittedpro hac vicé
MOTLEY RICE LLC

28 Bridgeside Boulevard
Mount Pleasant, SC 29465
(843) 216-9280
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[s/ Ingrid L. Moll
William H. Narwold
(admittedpro hac vicé
Ingrid L. Moll
(admittedpro hac vice)
Mathew P. Jasinski
(admittedpro hac vicé
MOTLEY RICE LLC
20 Church Street, '7Floor
Hartford, CT 06103
(860) 882-1678

Jonathan D. Orent
(admittedpro hac vice)
Michael G. Rousseau
(admittedpro hac vice)
Fidelma L. Fitzpatrick
(admittedpro hac vice
MOTLEY RICE LLC
321 South Main Street
Providence, Rl 02940
(401) 457-7700

Attorneys for the State of Oklahoma
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CERTIFICATE OF SERVICE

| hereby certify that on this 24th day of Decemi2809, | electronically transmitted the
above and foregoing pleading to the Clerk of ther€osing the ECF System for filing and a
transmittal of a Notice of Electronic Filing to th@lowing ECF registrants:

W. A. Drew Edmondson, Attorney General

Fc_docket@aagov

Kelly H. Foster, Assistant Attorney General

kellyster@oag.ok.gov

M. David Riggs

driggs@riggsabney.com

Joseph P. Lennart

jlennart@riggsabney.com

Richard T. Garren

rgarren@riggsabney.com

Sharon K. Weaver

sweaver@riggsabney.com

Robert A. Nance

rnance@riggsabney.com

D. Sharon Gentry

sgentry@riggsabney.com

David P. Page

dpage@riggsabney.com

RIGGS, ABNEY, NEAL, TURPEN, ORBISON & LEWIS

Louis Werner Bullock

Ibullock@bullock-blakemore.com

Robert M. Blakemore

bblakemore@bullock-blakemona.co

BULLOCK, BULLOCK & BLAKEMORE

Frederick C. Baker

fbaker@motleyrice.com

Elizabeth Claire Xidis

cxidis@motleyrice.com

William H. Narwold

bnarwold@motleyrice.com

Ingrid L. Moll

imoll@motleyrice.com

Jonathan D. Orent

jorent@motleyrice.com

Michael G. Rousseau

mrousseau@motleyrice.com

Fidelma L. Fitzpatrick

ffitzpatrick@motleyrice.com

MOTLEY RICE LLC

Counsel for State of Oklahoma

Robert P. Redemann

rredemann@pmrlaw.net

PERRINE, MCGIVERN, REDEMANN, REID, BARRY & TAYLORP.L.L.C.

David C. Senger

david@cgmlawok.com

Robert E Sanders

rsanders@youngwilliams.com

Edwin Stephen Williams

steve.williams@youngwilliaomnm

YOUNG WILLIAMS P.A.

Counsel for Cal-Maine Farms, Inc and Cal-Maine Food, Inc.

John H. Tucker

jtucker@rhodesokla.com
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Theresa Noble Hill

thill@rhodesokla.com

Colin Hampton Tucker

ctucker@rhodesokla.com

Kerry R. Lewis

klewis@rhodesokla.com

RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry Wayen West

terry@thewestlawfirm.com

THE WEST LAW FIRM

Delmar R. Ehrich

dehrich@faegre.com

Bruce Jones

bjones@faegre.com

Krisann C. Kleibacker Lee

kklee@faegre.com

Todd P. Walker

twalker@faegre.com

Christopher H. Dolan

cdolan@faegre.com

Melissa C. Collins

mcollins@faegre.com

Colin C. Deihl

cdeihl@faegre.com

Randall E. Kahnke

rkahnke@faegre.com

FAEGRE & BENSON, LLP

Counsel for Carqill, Inc. & Cargill Turkey Producti on, LLC

James Martin Graves

jgraves@bassettlawfirm.com

Gary V Weeks

gweeks@bassettlawfirm.com

Woody Bassett

wbassett@bassettlawfirm.com

K. C. Dupps Tucker

kctucker@bassettlawfirm.com

Earl Lee “Buddy” Chadick

bchadick@bassettlawfirnmco

Vincent O. Chadick

vchadick@bassettlawfirm.com

BASSETT LAW FIRM

George W. Owens

gwo@owenslawfirmpc.com

Randall E. Rose

rer@owenslawfirmpc.com

OWENS LAW FIRM, P.C.

Counsel for George’s Inc. & George’s Farms, Inc.

A. Scott McDaniel

smcdaniel@mhla-law.com

Nicole Longwell

nlongwell@mhla-law.com

Philip Hixon

phixon@mhla-law.com

Craig A. Merkes

cmerkes@mhla-law.com

MCDANIEL, HIXON, LONGWELL & ACORD, PLLC

Sherry P. Bartley

sbartley@mwsgw.com

MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC

Counsel for Peterson Farms, Inc.

11



Case 4:05-cv-00329-GKF-PJC  Document 2822 Filed in USDC ND/OK on 12/24/2009 Page 12 of 14

John Elrod jelrod@cwlaw.com

Vicki Bronson vbronson@cwlaw.com
P. Joshua Wisley jwisley@cwlaw.com
Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk rfunk@cwlaw.com

CONNER & WINTERS, LLP
Counsel for Simmons Foods, Inc.

Stephen L. Jantzen sjantzen@ryanwhaley.com
Paula M. Buchwald pbuchwald@ryanwhaley.com
Patrick M. Ryan pryan@ryanwhaley.com

RYAN, WHALEY, COLDIRON & SHANDY, P.C.

Mark D. Hopson mhopson@sidley.com

Jay Thomas Jorgensen jjorgensen@sidley.com
Timothy K. Webster twebster@sidley.com
Thomas C. Green tcgreen@sidley.com
Gordon D. Todd gtodd@sidley.com
SIDLEY, AUSTIN, BROWN & WOOD LLP

Robert W. George robert.george@tyson.com
L. Bryan Burns bryan.burns@tyson.com
Timothy T. Jones tim.jones@tyson.com

TYSON FOODS, INC

Michael R. Bond michael.bond@kutakrock.com
Erin W. Thompson erin.thompson@kutakrock.com
Dustin R. Darst dustin.darst@kutakrock.com

KUTAK ROCK, LLP
Counsel for Tyson Foods, Inc., Tyson Poultry, Inc.Tyson Chicken, Inc., & Cobb-Vantress, Inc.

R. Thomas Lay rtl@kiralaw.com

KERR, IRVINE, RHODES & ABLES

Frank M. Evans, 1| fevans@lathropgage.com
Jennifer Stockton Griffin jgriffin@Ilathropgage.com

David Gregory Brown
LATHROP & GAGE LC
Counsel for Willow Brook Foods, Inc.

Robin S Conrad rconrad@uschamber.com
NATIONAL CHAMBER LITIGATION CENTER
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Gary S Chilton gchilton@hcdattorneys.com
HOLLADAY, CHILTON AND DEGIUSTI, PLLC
Counsel for US Chamber of Commerce and American TarReform Association

D. Kenyon Williams, Jr. kwilliams@hallestill.com
Michael D. Graves mgraves@hallestill.com
HALL, ESTILL, HARDWICK, GABLE, GOLDEN & NELSON

Counsel for Poultry Growers/Interested Parties/ Poliry Partners, Inc.

Richard Ford richard.ford@crowedunlevy.com
LeAnne Burnett leanne.burnett@crowedunlevy.com
CROWE & DUNLEVY

Counsel for Oklahoma Farm Bureau, Inc.

Kendra Akin Jones, Assistant Attorney General Kanhmes@arkansasag.gov
Charles L. Moulton, Sr Assistant Attorney Generalhaffes.Moulton@arkansasag.gov
Counsel for State of Arkansas and Arkansas NationdResources Commission

Mark Richard Mullins richard.mullins@mcafeetaft.com
MCAFEE & TAFT
Counsel for Texas Farm Bureau; Texas Cattle Feedeisssociation; Texas Pork Producers
Association and Texas Association of Dairymen

Mia Vahlberg mvahlberg@gablelaw.com
GABLE GOTWALS

James T. Banks jtbanks@hhlaw.com
Adam J. Siegel ajsiegel@hhlaw.com
HOGAN & HARTSON, LLP
Counsel for National Chicken Council; U.S. Poultryand Egg Association & National Turkey

Federation

John D. Russell jrussell@fellerssnider.com
FELLERS, SNIDER, BLANKENSHIP, BAILEY

& TIPPENS, PC

William A. Waddell, Jr. waddell@fec.net

David E. Choate dchoate@fec.net
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FRIDAY, ELDREDGE & CLARK, LLP
Counsel for Arkansas Farm Bureau Federation

Barry Greg Reynolds reynolds@titushillis.com
Jessica E. Rainey jrainey@titushillis.com
TITUS, HILLIS, REYNOLDS, LOVE,
DICKMAN & MCCALMON

Nikaa Baugh Jordan njordan@lightfootlaw.com
William S. Cox, llI wcox@lightfootlaw.com

LIGHTFOOT, FRANKLIN & WHITE, LLC
Counsel for American Farm Bureau and National Cattemen’s Beef Association

Duane L. Berlin dberlin@levberlin.com
LEV & BERLIN PC
Counsel for Council of American Survey Research Omnizations & American Association for
Public Opinion Research

Diane Hammons Diane-Hammons@cherokee.org
Sara Hill Sarah-Hill@cherokee.org
Counsel for the Cherokee Nation

/s/ Ingrid L. Moll
Ingrid L. Moll
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